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IRAQ
1. Background and international law

The invasion of Iraq in 2003 by the US led multioaal forces (MNF) remains the determining
factor in understanding the situation in the coptdday. Between 20 March and 2 May 2003, the
U.S. military launched more than 30 000 bombs @ned 20 000 cruise missiles, destroying a huge
amount of the country’s infrastructure, alreadyilgaaffected by over 12 years of embargo. It
must be remembered that this invasion is a sexmlation of international law. The invasion was
subsequently endorsed by the t)Npecifically Resolutions 1483 of 22 May 2003 dd.1 of 16
October 2003. These confirmed the occupation anddhbsed the Coalition Provisional Authority
even though it was simply an occupation administénea foreign governmeft.

The second phase, covered by Resolution 1546 ain@ 2004 lasted until the end of 2008. It
allowed the presence of multinational forces, bamedhe appointment of an interim government
from 30 June 2004 which was to "assume full resibditg and authority for governing Iraq”
heralding the end of the occupation. The presef@eforeign army of 150 000 men was to be at
the invitation of that government. Formally, themef multinational forces in Irag have a double
mandate: that of the United Nations Security Cdurtoi guarantee order and security in the
country, and that of the Iraqi government. It sklobé noted that the UN played a very marginal
role during these years, leaving it up to the UhBtates to decide the fate of the country.

Some lawyers believe that the UN resolutions, digally Resolution 1546, legitimise the
occupation. The fact that an imposed interim gowemt "invites" the foreign occupation army to
stay, and that the latter changes the laws andigadlistructures of the country, gives legal
immunity to itself and its subcontractors (mercé&®r establishes a tax exemption for its units and
decides on the withdrawal of troops indicates thatprinciple of "the right of the Iraqi people to
freely determine their own future" is completely anigless’ Even the "political process" was
flawed from the outset because the foreign forceosed its own priorities via the decrees of the
Coalition’s Provisional Authority. In particular,raer No. 39 privatised state enterprises and
repealed previous legislation, thus allowing fore@pmpanies free reign to establish themselves in
the country.

It is in this context of military occupation thaglislative elections — boycotted by part of thejilra
population - took place in January 2005. There werénternational observers due to a climate of
extreme insecurity. The new Parliament was askettdfi a new constitution, which was adopted
by referendum on 15 October 2005. In Decemberyvarmgonent led by Nuri al-Maliki was elected.

The third stage began with the signing of a Seguriact (officially known as the “Agreement
Between the United States of America and the Répoblrag On the Withdrawal of United States
Forces from Iraq and the Organization of Their Ytes during Their Temporary Presence in
Iraq’) with the United States on 16 November 2008. That peplaced the previous UN resolutions
which had legalized the presence of foreign traopthe country. The Iragi parliament, however,
set a condition that the Pact should be confirmgdelerendum before July 2009. By September
2009, this had still not yet occurred. The agrednadiows U.S. forces to stay in the country until
the end of 2011, with the provision that withdra@m towns and villages started in late June
2009. But a number of provisions of the pact givé&.Umilitary command certain prerogatives
which limit the sovereignty of Iraq. Article 4 dfié Covenant states an exception that gives the US
Army a right of legitimate defence that can beripteted very broadly, even though it is stated that
the U.S. military can conduct military operationsyowith Iragi consent. The United States has
also added the possibility of helping the Iraqgigdrel the deadline, in case of "internal threats! an
the endangerment of their "democratic institutioddtreover, when U.S. soldiers commit "serious



crimes” outside their bases and when they are matuty, they can be tried in Iragi courtt. is
unclear, however, what happens in case of crimedfenses committed against Iraqis, or serious
violations of human rights, inside military bas@fe agreement does not mention the staff of
private military or security companies working ftbe U.S. State Department who may be accused
of crimes.

Directly after signing this agreement, the Amerganught to extend the duration of their presence
through the maintenance of thousands of instructamsl advisors, etc. The prospect of full
withdrawal by U.S. troops, however, seems ever mamste given the amount of money spent to
strengthen their bases, which are clearly desidoddst. The Pact has been criticized by many
Iragis who believe that, given the pressure exebtedhe presence of an occupying army, a fair
bilateral agreement is impossiBile.

The economic situation and health conditions, whigs already fraught due to the UN-imposed
embargo which began in 1991, deteriorated draniticter the invasion because of the
dismantling of the State by the administration leebdy Paul Bremer. The police and army were
disbanded, and tens of thousands of officials, rexegis, managers of public services, etc, were
dismissed. The existing public infrastructure wastrbyed, including the water supply, electricity,
telephone, transport, and especially hospitalsceSthen, shortages of even the most basic drugs
have caused havoc. Millions of Iragis are malndweik school enrolment is fallihgnd the rate of
unemployment is above 50%. One of the greatest hitanen disasters of recent decades is
unfolding in what could, and should, be a rich doun

The economy has been privatized and handed ovérréign companies under the guise of a
"politics of reconstruction”. Corruption is widespd — most notably, huge sums have been
diverted and collected by companies supposedly involvetlilding the country. In many cases
the contracted work has not been carried out. Vopabsition by Iraqis has nevertheless averted
any weightier decisions being made, particularlythe field of oil, one of the country’s vital
resources which is coveted by multinational corpons.

2. U.S. policy determinesthe current situation

The precarious balance between Shiites, SunniKards was upset by the invasion, leading to the
strengthening of the Kurdish region’s autonomyhe horth, and pressure being applied on part of
the Shiite community by the occupying forces. Thaekicans have tried to impose their authority
by using a policy of ethnic ‘divide and conquer’owkver, resistance was organized from the
beginning of the occupation, both in the Sunni &mgda communities — the latter particularly in
southern Irag. Other actors in the resistance dw®du political parties, unions, professional
corporations, women's organizations, students aeduhemployed, all of whom participated in
various ways. The military struggle was the mostbke aspect for Western viewers. The presence
of Al Qaeda on the ground, a direct and foreseeatmesequence of the occupation, has allowed
coalition forces to criminalise all resistance agathe occupation by identifying it with terrorism

The Coalition forces have tried to cement their oh@mnce through "a political process”, from which
it was expected that a pliable government wouldrgmeThe resulting administration led by Nuri
al-Maliki has adopted sectarian practices that epte the existing conflicts which transcend the
differences between Sunnis and Shiites, by addiegdivergent views within these communities
(about the occupation, the Baathists, Iran, et¢héoequation. Al-Maliki’'s government is trying to
impose its will on the ground by force with the pap of Coalition forces, but the various demands
of the Iraqgi political class do not allow him torgaout the wishes of the American administration.
The Iragi government controls the armed forces #wednewly created Iraqgi police, as well as
maintaining militias, which sow terror among thepplation.



On the eve of the signing of the Security Pact betwlraq and the United States in November
2008, the latter announced a significant declinthé@violencé - this decline was short-lived, since
a rise has been noted in the last few months. Timeber of U.S. troops killed may have fallen
sharply; the numerous Iragi dead are not coutfted.

The U.S. occupation strategy has been refined tiwes: from direct confrontation with the
insurgents, it has moved to an invitation to cadlabe with some of them. The hope is to overcome
a resistance which is becoming increasingly poweafud, more importantly, is managing to
overcome its contradictions and attempting to unfiee operation known as “the Surge” was
launched in spring 2007: U.S. troops were increasexdtotal of 168 000 soldiéfs which allowed
them to increase their operations throughout thentg? U.S. troops supported by some Iraqi
units went through Sunni areas with a fine-tootimbp particularly in Baghdad. Following this
surge, the city’s Sunni population dropped from 48@25%. All men aged between 15 and 60
were registered, their fingerprints were taken dhdusands were arrested. Certain Shiite
neighbourhoods were also targeted, particularlBasra and Baghdad (Al A'Adamya). Pacified
neighbourhoods in the capital were then surrouriedm high walls, through which people can
only pass by going through rare checkpoints.

Along with this firestorm, "the Surge" intensifitlde counter-insurgency. Many Sunni tribal leaders
were invited to create or reinforce militias, thev@kening Councils (Majalis al-Sahwa), that would
cooperate with U.S. troops under the guise of iightagainst al-Qaida. Some 80 000 militia
members are paid by the Americans. This countetwe@the government allows the Coalition to
better monitor all the actors and manipulate thespective capacities in order to weaken resistance
against the occupatidn.This strategy is a double-edged sword, howevee. fillitias can fight on
several fronts: against al-Qaida, as they have dore 2005, but also against the Iraqgi forces and
government militias. They can even fight against tlecupying army itself. Responsibility for the
Sunni militias has been transferred to the govemmehich has been asked to integrate them into
the security forces. It has not done so thus farfdar of harming its hegemonic ambitions. The
Americans, who opted for a friendly government, dhaadopted a policy of ‘laissez-faire’
concerning the issue. The conflict has led to seri@nsions between government forces and the
Awakening Councils, some of which, according taaersources, are rallying the resistance. This
is one of the reasons used by observers to exjileiourrent resurgence of violen€e.

3. Proliferation of armed agents

Since the invasion in March 2003, hundreds of taads of Iragis have been killed and wounded,
primarily by Coalition forces and the various sdéguforces and militias controlled by the Iraqi
government, but also by militias, various politigarties or heads of tribes and by various armed
groups. All commit serious crimes. The exact nundfeviolent deaths is not known and is hotly
debated? Nearly 4 million people have fled their placesedidence, 2 million of whom have gone
to neighbouring countries.

The dismantling of the Iragi army and the Iragiipelhas brought mounting chaos. The Coalition
forces (as well as NATO) have trained Iraqgi offc@nd established new military structures while
maintaining effective command. Joint operations ehéeen performed to pacify districts and
rebellious villages. Gradually, the U.S. militargnemand has transferred responsibility for ground
combat to the Iraqgis, which they still oversee.

In April 2003, the United States created the Ir@pecial Operations Forces (ISOF), a special force
of more than 4 500 men (9 battalions over 4 “comunbases"). This number is to set to double
soon. "By December (2009), each will be supplentkite an 'intelligence cell' that will operate



independently of other intelligence services irglt¥ The ISOF is officially under the control of
the Iragi government, but is seen by the Iraqi peeap a clandestine branch of the U.S. military. As
if to confirm this, the Americans pushed for theation of a new department called the Office of
Counter-Terrorism at the same time as they begamamually transfer the control of ISOF to the
Iraqis. This new department, created by prime rtenisl decree, is controlled directly by Nuri Al-
Maliki. No details of its actions are passed toliBarent. The ISOF acts with total impunity - any
complaints or protests by civilians are futile. Mkliki seems to use the force to get rid of his
opponents, as happened in December 2008 when RBalsfffrom the Ministry of Interior were
arrested. According to the press, the ISOF launchedid on the site of the Diyala provincial
government in August 2008 with the support of Uh8licopters. Several well-known individuals
were arrested. Faced with protests from MPs, MWaliki denied any knowledge of the operation,
despite normally having to approve each ISOF missidis only served to sow doubt about the
force’s real chain of commarid.

4. Serious human rightsviolations committed with impunity

The multinational and Iraqi forces conducted militaperations during which massive violations
of the right to life were committed (excessive ahsbroportionate use of force, extrajudicial and
summary executions), as well as mass arrests fetldvy arbitrary and incommunicado detention.
Cases of enforced disappearances are particulanherous: in 2007 the Iragi Ministry of Human
Rights indicated that 2 438 cases had been registera ministerial level® This figure is certainly
far lower than the actual number — there may be térthousands of victims. As in all situations of
mass disappearances in the context of armed coafid political instability, families of victims
often take a very long time to report the missifigrture is widely practiced. The Iragi authorities
do not investigate these violations. When such ascommitted by the multinational forces, the
Iragi judiciary cannot intervene because of theeagrents mentioned above. As for the employees
of foreign private security companies, whose numbearstimated at tens of thousands, they also
enjoy immunity from prosecution. The Iragi Parliathéhas not repealed this provision. And
members of Iraqi security forces are not prosectdetheir unlawful acts. Victims’ complaints are
not taken into account.

Tens of thousands of people are imprisoned witlobarge or trial. In August 2008, U.S. troops
claimed to still hold 21 000 people, having releasé 000 in the same yeArlraqi forces are said

to hold between 50 000 and 75 000 individuals. Hedsl of children are among the prisoners.
Persons imprisoned by coalition forces for secusysons can be detained indefinitely without any
opportunity to challenge the lawfulness of theitedd¢ion before a judicial authority. As for
prisoners held by Iragi authorities, the natioraal Isays they must be presented before a judge
within twenty-four hours of their arrest. In regliletention without being presented before a judge
has been the rule rather than the exception — ti@tecan last for months, if not years. Those who
are released are required to undertake in writioigto threaten the country’s security, and their
relatives must vouch for their good conduct.

Detention conditions in Iraqgi prisons are beyongldeble due to overcrowding, lack of care and
food, and other ill-treatment and torture inflictey prison staff. But there are dozens of mostly
secret detention centres under the control of &Bhn8.Iraqi forces and militias, which are controlled
by the Interior Ministry as well as some politicglarties close to the government.

Torture is systematic and widely practiced, esplgcia the secret detention centres. Under the
provisions of the Security Pact, the United Staieslertook to transfer all detainees to Iraqi
authorities. It is not known at this time if the amnsfer has taken place.

Alkarama submitted the following case to the spggmiacedures of the UN: on 22 February 2009,
arrests were carried out by members of ISOF Spécaies at the office of MP Mohammed Al-

Dainy, a place reserved for citizens wishing te ibmplaints concerning violations of their rights.



The ISOF, infamously known as the "Liou'a Baghdadteives its orders directly from the Prime
Minister. Mr. Al-Dainy himself is persecuted forshactivities as a defender of human rights and for
disclosing the existence of several secret prisdislawyer, Al Ismail Hakki, sent us information
about forced disappearances and torture sufferedhibyclients following their arrest and
incommunicado detention in a centre located ingheen zone of Baghdad. He was subjected to
death threats before being the victim of an attechphurder, following which he was evacuated to
hospital in Baghdad, wounded. He recovered rafélipre dying in suspicious circumstances on
the night of 25 July 2008°

The Iragi Central Criminal Court has the authotiiytry persons suspected of terrorist activities. |

procedures do not conform to international starglafdfair trial. The conviction of defendants on
the basis of "confessions" extracted under toriareoutine and no allegations of torture are
investigated.

The Iragi High Tribunal (HTPI), set up to try offids of the former regime overthrown by the
multinational forces, shows an equal lack of resfmdnternational standards of fair trial.

In August 2008, Iraq ratified the Convention agtifisrture. In November 2008, Parliament
adopted a law creating a national institution fomian rights.

5. Recommendations

1 - Respect obligations assumed under internatios&duments on human rights and international
humanitarian law to which Iraq acceded.

2 — Respect and ensure that the occupying foregece the human rights of all persons who live
on its territory and under its jurisdiction, irregpive of their ethnicity or religion.

3 - Protect the right to life by putting an endetxtrajudicial and summary executions, including
political assassinations. End the implementationledth sentences which are in contravention of
the International Covenant on Civil and PoliticagiiRs.

4 - End enforced disappearances and abolish aktsplaces of detention. Establish a reliable and
independent entity to control and monitor all pkaoédetention.

5 - Put an end to torture and inhuman and degratieetment, and investigate allegations of
torture. Prosecute and convict those responsiblénesse acts, and compensate victims and/or their
families. Ensure that confessions extracted thrdaghre are not used in court.

6 — Incorporate the crime of torture into domektie as defined by Article 1 of the Convention and
impose appropriate penalties to punish violatidrsaal law.

7 - End impunity for serious violations of humaghts by establishing genuine independence for
the Judiciary to ensure that it complies with thasiB Principles on the Independence of the
Judiciary; completely eliminate any interferencethoy Executive in the Judiciary.

8 - Consider establishing a Special Rapporteur rag ith a mission to conduct a thorough
investigation into all violations committed by thaqgi government, the foreign occupation forces
and foreign private companies since 2003.



ANNEX

Notes

! Various organizations describe the following aa$swar crimes: attacks against the civilian popaatuse of
prohibited weapons, bombing and prolonged attagisnat civilian infrastructure, media communicatiatc.. See
CETIM, LIDLIP, AAJ: The situation in Iraq, sincedtrecent invasion, is characterized by an accuroulaif human
rights violations, without precedent, since the endof the second world war.
http://www.cetim.ch/en/interventions_details.phg2244

2 According to the American Association of Juristsl &CETIM this resolution: “grants the occupyingtetacontrol of
the Iragi economy and of the political future cddrin violation of the 3rd section of Title Il (capied territories) of
the 4th Geneva Convention, which allows limited posvto the occupation forces on foreign territoly.
http://www.cetim.ch/fr/interventions_details.php2iR03

% According to international law professor and membgthe German Parliament, Mr. Norman Paech, if cae
formally consider the occupation as outdated, ihigs opinion that two questions must still be ask&lhat of the
control of the territory by enemy troops? " and vitbat extent should these forces be able to exethir power over
local people? ". The answer to both questions kskas that Iraq is still an occupied country. Besetzt Souveran
oder? Paper presented at a conference on Iraq, hMar8, 2008. http://www.norman-
paech.de/fileadmin/user_upload/texte/lrakkonfer&ezlin_08-03-08.pdf

4 CETIM and AAJ, Review of Resolution 1546 (2004) c&dty Council, and
http://www.cetim.ch/fr/interventions_details.phpRi214 CETIM and AAJ, From Reconstruction to thevatization of
Irag, 2005, and Prof. http://www.cetim.ch/fr/intentions_details.php?iid=246.

® Karin Leukefeld, billigt US-Iraq Armeeverbleib, Nes Deutschland, 17 November 2008.

® Joachim Guilliard, Mogelpackung fiir Washingtomge Welt, 5 December 2008

" The primary school enrolment rate decreased fréf & 2004 to 53% in 2007. In: Catherine Rebuft#NICEF
denounces the use of children in Iraq, 3April 2008.

8 As seen in the case of the Bechtel Corporation (ater). See also: Rebuilding Irag: 9 billion @dof have
disappeared, Le Monde, 31 January 2005.

° Only a relative decline since the number of deashthe same as that of 2005. Iraq Coalition Cagu@bunt,
http://icasualties.org

19 | owest U.S. casualties not an indication of betsecurity conditions in Irag, Azzaman, 5 August 00
http://www.azzaman.com/english/index.asp?fname=ne2@€8-08-05 \ kurd.htm

! They increased from 17 000 to more than 40 OO@rid around Baghdad. Bob Woodward, Why Did Violence
Plummet? It wasn't just the Surge, The WashingtostF-8 September 2008.

12 While in 2006, airplanes and helicopters of theupation forces carried out an average of 30 sogér day, this
number has quadrupled, and 10 times more bombs lexgnehed during 2007. The coalition forces actednhfthe air
and tanks, leaving the infantry work to Iragi treopn Joachim Guilliard, Irag - Kein Weg vorwartsl-Magazin,
October 2008, p. 17.

3 The architect of this strategy is Stephen Biddtijiser to General Petraeus in Baghdad until Oct?b@8. "What to
do in Irag: A Roundtable," Foreign Affairs, Jul\ligust 2006, quoted by Joachim Guilliard, Iraq irKé/eg vorwarts,
IMI-Magazin, October 2008, p. 19.

14 Rifat Ali, Hala Jaber, Sarah Baxter, Iraq: Iragdished rises as U.S. allies defect, The Times,ay ®D09,
http://www.timesonline.co.uk/tol/news/world/iraciiate6211364.ece

!5 Coalition forces have been deliberately evasiveuaithe numbers of violent deaths and give an estichfigure of
about 45 000 dead. In June 2006, the British méghoanal The Lancet estimated that more than IBagis were
dead; one year later, the British polling agencynfdm Research Business put the figure at 1 milllonSoren Seelow,
Bataille de chiffres autour du nombre de mort dtakien, Le Monde, 19 March 2008.

'8 According to reports from the U.S. Congress, Inarg Bauer, Iraq's New Death Squad, The Natiomng 2009,
French translation: http://www.legrandsoir.infolf@s-nouveaux-escadrons-de-la- mort-The-Natiorn.htm

7 Shane Bauer, Iraq's New Death Squad, The Natidon8 2009.

18 Ministry of Human Rights, Prisons and Detentiomiffiées Monitoring Department, Annual Report 20@iiblished
in 2008 (in Arabic).

9 U.S. command specified in this announcement thdtaops are authorized by Resolution 1790 ofthited Nations
Security Council and the Geneva Conventions toinletayone "for imperative security reasons”. U.$itany says it
keeps 21.000 detainees in Iraq, Xinhua, 2 August0820 http://news.xinhuanet.com/english/2008-
08/02/content_8911309.htm

20 Alkarama for Human Rights, Iraq: Disappearance obfldohammed Al-Dainy’s family and stafiviay 25, 2009,
http://en.alkarama.org/index.php?option=com_codteietv=article&id=242:irak-disapperance-of-11-of-manmed-
al-dainys-entourage&catid=23:communiqu&ltemid=114



